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Their Finest Hour: Lawyers, Legal Aid and
Public Service in Illinois
JOSEPH

A. DAILING*

Under our constitutional system, courts stand against any winds
that blow as havens of refuge for those who might otherwise
suffer because they are helpless, weak, outnumbered, or because
they are non-conforming victims of prejudice and public
excitement.
Being part of the legal profession requires commitment, conviction,
and courage.2
When the first legal aid 3 program began in the United States in 1876,
largely through the efforts of lawyers, its purpose was to protect German
immigrants from exploitation by merchants, landlords, government officials,
and others who preyed on new arrivals in America.4 In 1964, efforts to
* B.A., University of Notre Dame; J.D., University of Iowa; Graduate work in
American Studies, University of Minnesota; Executive Director, Prairie State Legal Services,
Rockford, Illinois (1977-present).
1. Chambers v. Florida, 309 U.S. 227, 241 (1940).
2. George E. Bushnell, Jr., 16 N. ILL. U. L. REV. 1, 6 (1995) (emphasis added).
3. The phrases "legal aid" and "legal services" are used interchangeably in this article.
During the late 1960s and the early 1970s, the phrases represented important philosophical
differences about the role of the law in the lives of the poor. These distinctions have become
less important over the years although they have not lost all meaning. Early legal aid
programs were called "legal aid" programs and provided representation to poor individuals
and their families.
In 1966, when the Office of Economic Opportunity (OEO) established its program
to provide legal representation to the poor, its focus was law reform. To highlight the
difference between OEO legal services and the older legal aid programs, OEO programs were
called "legal services" programs rather than "legal aid" programs. With the focus on working
with groups of poor people aimed at achieving economic and political power the OEO Office
of Legal Services was controversial from the beginning, both among the general public and
among lawyers. The controversies over the appropriateness of legislative lobbying, class
actions, suing government entities, and political organizing at any level began during the
period of OEO legal services and continue to be sources of controversy.
4. See Stephen K. Huber, Thou Shalt Not Ration Justice: A History and Bibliography

of Legal Aid in America, 44 GEO. WASH. L. REV. 754, 755 (1976).
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provide the same protection to poor people in America resulted, for the first
time, in the appropriation of federal money to the Office of Economic
Opportunity 5 to fund legal services fol" the poor. In those eighty-eight years
from 1876 to 1964, not much had changed for poor people; not much has
changed for poor people today.
Legal services is now under attack. Congress has threatened to cut
federal funding for legal service programs, despite the fact that such a cut
would make the United States the only industrialized nation without a
nationally funded legal services program for the poor. Even developing
countries such as the Republic of Korea, Sri Lanka, and the Philippines
provide national funding for legal service programs for the poor.6 And as in
1876, 1964, and 1981, lawyers and bar associations are leading the battle to
preserve access to the counts for millions of poor people by supporting
continued federal funding of legal services programs for the poor. While the
debate is framed around money, the real issues are not monetary. The issues
are philosophical and go to the very heart of our beliefs about law and society.
This paper provides a brief history of the battle that has been fought in
the United States, and more particularly in Illinois, to ensure that people
who have limited income have access to the judicial system. Lawyers have
played a critical role in establishing, maintaining and shaping legal services
programs in Illinois. The perspective from which I write is the one I know
best. I was the director of a small legal services program in western Illinois
for three years and for the last eighteen years, I have been the executive
director of Prairie State Legal Services, which serves thirty counties in
northern and central Illinois. In both positions, I have witnessed the
professionalism and commitment of many colleagues in private practice who
went out of their way to establish and ensure the continuation of legal
services to the poor. Access to the courts for the poor is not a partisan
issue, for these lawyers were Republicans, Democrats and Independents
alike. The fight to provide legal services to the poor continues as forces in
Washington, D.C. actively advocating the abolition of federally funded legal
services. But this is a paper about what has been, not what will be, though
hints of the future are often contained in the echoes of the past.
Prairie State Legal Services was incorporated in May, 1977, and
became operational the following October. Many saw it as the dawn of a
new era for legal services in northern and central Illinois. The establishment
of a multi-county, full-service legal aid program with stable federal funding
5. Economic Opportunity Act of 1964, Pub. L. No. 88-452, 78 STAT. 508 (1964)
(repealed in part, 1981) (hereinafter "OEO").
6. Proceedings of the International Conference on Legal Aid Systems in Seoul, South
Korea, and sponsored by the Korea Legal Aid Corporation (Sept. 24-25, 1992).
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was the culmination of the patient and persistent work of many lawyers and
other concerned citizens. Many of these men and women had served on the
boards of single county legal aid programs that operated, often on a day-today basis, with inexperienced staff attorneys who represented hundreds of
poor families each year but who seldom stayed for more than two or three
years, and sometimes for much shorter periods.7 The new organization
offered not only stable funding but also the possibility of retaining
experienced attorneys who could handle cases and supervise staff attorneys
without having to be concerned with fundraising, budgets, and meeting
payroll. While not everyone agreed that bigger was better and others
bemoaned the loss of "local control," most people involved with small legal
aid programs saw the benefits of a larger, more stable organization and were
willing to sacrifice the autonomy of the single county program to realize
those benefits.
The veterans who had established legal aid programs in their counties
had done so often in opposition to other lawyers, judges and political
leaders. In many communities in 1977, the concept of free legal services on
an organized basis was still quite new. And while few lawyers would deny
that meaningful access to the courts for the poor was a fundamental right for
Americans, the concept of free legal services for the poor was still a foreign
idea. Fortunately, the legal community realized the essential connection
between meaningful access to the courts and access to legal counsel and
advice. These dedicated and committed leaders saw the importance of
providing access to the legal system to the most disadvantaged members of
American society, a view uncommonly shared by most attorneys. More
importantly, these attorneys were willing to commit their time and energy
to make access to the courts a reality for the disadvantaged in their
communities by setting up and serving on the boards of those programs.
Serving on a legal aid board in those early days required endless meetings,
fundraising, hiring, reviewing or establishing case acceptance policies, and
many times, even deciding which clients received assistance. Sometimes,
when a staff attorney left the program, attorney board members handled

7. Two exceptions to the general rule of staff turnover appear in Peoria. The first
staff attorney noted in the records, Benjamin B. Ward, worked for the Greater Peoria Legal
Aid Society from June, 1958, through October 1, 1965, when he was succeeded by Joe Billy
McDade, now a federal judge in the Central District of Illinois, who managed the transition
from entirely local funding to a mixed funding base that included OEO Legal Services
funding.
At the other extreme, the first legal aid director in Rock Island left one evening with
no forwarding address and a stack of pending cases on his desk. Most other staff changes
were fairly frequent, though less dramatic.
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cases for existing clients. Attorney board members also had to deal with
the complaints of other members of the bar. 9 Involvement was intense for
the attorneys and community members who served on the early legal aid
boards.
The creation of Prairie State Legal Services was not an isolated event.
It was, in fact, the result of a national effort by many lawyers, under the
leadership of the American Bar Association, to provide stable federal
funding to legal services programs for the poor across the country. Prairie
State was established as a result of the enactment of the Legal Services
Corporation Act by Congress in 1974.'0
While federal funding for legal services-had existed as early as 1966
under the embattled Office of Economic Opportunity, it was minimal and
targeted mainly to larger urban areas. Even this scant funding became static
in the early 1970s when growing conservative political opposition to the
OEO sought to limit its growth prior to elimination of the OEO itself,
including its legal services program. President Richard M. Nixon's
appointment 9f Howard Phillips to dismantle the OEO was this
Administration's first step toward the elimination of the OEO.11 When the

8. In 1972, when the only attorney left the Rock Island program, board members
handled client cases for almost six months when another staff attorney arrived. In the
interim, a legal secretary and a law student intern kept the program operating as best they
could.
9. The minutes of the Legal Aid Society of Winnebago County recorded the
complaint of one attorney who appeared before the board "to object strenuously to the Legal
Aid Society giving legal aid in divorce matters to physically fit, well-dressed women with
few dependents who were apparently obtaining divorces only for the purposes of remarriage,
and where the prime consideration is elimination of client and children from relief rolls."
The board formed a committee to study the matter and reported a few months later that no
basis for the complaint existed. Minutes of the Legal Aid Society of Winnebago County
(Sept. 2, 1964) (on file with author).
10. 42 U.S.C. § 2996 et seq. (1988).
11. PHILIP J. HANNON, From Politics to Reality: An HistoricalPerspective of the Legal
Services Corporation 639, 644-45 (1976). Nixon was proceeding with a plan:
In February, 1973, a previously secret memorandum came to light which
outlined the Nixon administration's game plan for dismantling OEO. This
memorandum recommended presenting congressional opponents with a fait
accompli, on the theory, that once the deed was done it was unlikely that
the opposition could "muster enough strength to put Humpty-Dumpty
together again." The administra-tion hoped to use the appropriation process
to let the Office of Economic Opportunity wither and die as a separate
agency without ever having to confront Congress on the substantive merits
of the agency or its programs. Watergate and a federal court ruling which
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attempt to dismantle the OEO failed, both Congress and the Nixon
administration began to focus on creating a congressionally-funded, yet
politically independent Legal Services Corporation.12 In 1972-73, several
bills reflecting this plan passed at least one chamber of Congress. Finally,
after many compromises and amendments, the present Legal Services
Corporation Act was passed and signed into law by President Nixon on July
25, 1974.
The Legal Services Corporation was a creature of compromise; it left
many questions unanswered and many problems unresolved. While it did
prohibit certain activities on the part of grantees, 3 it was silent on many
other issues, leaving their ultimate resolution to the new corporation's board,
one which would theoretically be insulated from political pressure. For
example, the Act did not articulate national goals for legal services grantees
as the OEO had tried to do. Nevertheless, it did not explicitly forbid such
controversial legal strategies which the OEO had implemented, such as class
actions14 and legislative advocacy.' 5 Because the LSC Act was a skeletal
bill, the new bipartisan LSC board was left to guess what Congress had
intended to create in its enabling legislation. Whatever its limitations, the
creation of the LSC represented a renewed federal commitment to fund legal
services to the poor.
The new LSC was to make grants to locally controlled, nonprofit
corporations across the country' 6 who would be governed by a board
largely composed of local attorneys.1 7 These independent, nonprofit
organizations would be established throughout the country and make legal
representation available to all of America's poor. Initially, LSC simply took

questioned the legality of the President's actions regarding OEO weakened
the President's hand and delayed his timetable to some extent. Despite
these setbacks, however, much of his strategy worked.
Id. (citations omitted).
12. Hereinafter "LSC."
13. See 42 U.S.C. § 2996 et seq. (1988). Recipients and staff employed by recipients
were prohibited from participating in strikes, boycotts, picketing, voter registration, grass
roots organization, representation of individuals seeking to secure nontherapeutic abortions,
involvement in school desegregation cases, challenging Selective Service reclassifications and
criminal matters. § 2996e(b). In recent years, appropriation bills have added additional
restrictions against the representation of clients challenging redistricting legislation. For most
legal aid programs, the restrictions in the LSC Act did not significantly alter the types of
cases that were being handled.
14. 42 U.S.C. § 2996e(d)(5) (1988).
15. § 2996f(a)(5).
16. § 2996e(a)(1).
17. § 2996f(c).
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over the OEO Office of Legal Services programs and funding. LSC funding
was increased in 1975-76. In 1978, "minimum access" was developed to
secure funding to provide two attorneys for every ten thousand poor
people. 8
While the ratio of lawyers to the general public was
approximately 1:500, the minimum access goal of 2:10,000 was viewed as
achievable and would provide a skeletal structure of legal services attorneys
across the country in many smaller cities and rural areas which previously
lacked publicly funded legal services programs.' 9 The new federal money
would be allocated to these independent grantees on the basis of the poverty
population in the 1970 Census. Grants would be competitively awarded in
new areas.
Prairie State received its initial funding for eleven counties.2' This laid
the foundation for a service area that would ultimately cover thirty northern
and central Illinois counties by 1980, the year in which minimum access
was theoretically achieved across the country. A few months after the
completion of minimum access, in March, 1981, newly elected President
Ronald Reagan recommended abolition of the Legal Services Corporation.
For supporters of federal funding for legal services for the poor, the
depression of 1981 replaced the euphoria of 1974.
The effort to secure federal funding and minimum access for the poor
was critical, and many Illinois attorneys were involved in the fight to secure
funding. The establishment of legal services for the poor did not begin in
northern and central Illinois until the arrival of LSC funding in 1977. Yet,
the history of legal aid in this region goes back several decades before the
establishment of either the LSC or Prairie State Legal Services.
The earliest organized legal aid programs in the region began in the
mid-1950s. 2' Many began as volunteer legal programs, staffed and
directed by local attorneys committed to providing some limited form of
legal assistance to the poor. Several programs reflected this volunteer

18. JOHN A. DOOLEY & ALAN W. HOUSEMAN, LEGAL SERVICES HISTORY 29 n.40

(1984) (citing Thomas Ehrlich, Giving Low-Income Americans Minimum Access to Legal
Services, 64 A.B.A. J. 696 (1978)).
19. Id.
20. Boone, DuPage, Kane, Lake, McLean, Ogle, Peoria, Stephenson, Tazewell, Will,
and Winnebago counties.
21. Peoria appears to hold the record, having been established in 1957. The second
oldest organization is in Rockford, established in 1963. Others followed in 1966 (Legal Aid
Referral of Lake County), 1969 (Rock Island County Legal Referral Bureau), three in 1975
(Legal Aid Bureau of Kane County, DuPage County Legal Assistance Foundation, and Legal
Aid Society of McLean County), and one in 1976 (Will County Legal Assistance Program),
although legal services in Will County existed as early as 1973 as part of the local OEO
Community Action Program.
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orientation by calling themselves "legal aid referral" bureaus. 22 Eventually,
all of these programs became staff attorney programs funded by a variety of
local and federal sources. Attorney and community board members spent
a great deal of time trying to keep the programs financially solvent. Two
of the original founding programs of Prairie State, the Greater Peoria Legal
Aid Society and Legal Referral Bureau of Lake County, Inc., were
OEO/LSC funded.23 One program that eventually became part of Prairie
State, the Western Illinois Legal Assistance Foundation, located in Rock
Island, had a demonstration grant from LSC for a judicare/staff program in
two rural counties although its core program was locally funded.24 Another
program associated with Prairie State, the Will County Legal Assistance
Program, received federal funding as a delegate agency of an OEO
Community Action Program in the late 1970s. 25 The United Way and its
predecessor organizations were often primary local funders for these early
legal aid programs once they became staff programs.26 Lawyers played a
pivotal role in the establishment, maintenance, and defense of legal services
programs for the poor. They advocated the cause with funding agencies and
within county bar associations, and wrote grants for the fledgling
organizations, sometimes with the help of the lone staff attorney. This work
to establish and maintain legal aid programs was an excellent example of
professionalism. 27 This continued involvement and willingness to defend
22. The Rock Island County Legal Referral Bureau changed in 1976 to the Western
Illinois Legal Assistance Foundation, and in 1977 the Legal Referral Bureau of Lake County,
Inc. changed to Legal Services of Lake County, Inc.
23. In 1975, the newly created Legal Services Corporation took over the OEO-funded
legal services programs and continued that funding at the same level until fiscal year 1976
when the new funding formula based on poverty population was used (memorandum on file
with author).
24. The Western Illinois Legal Assistance Foundation (WILAF) merged with Prairie
State in 1979. This program was originally incorporated as the Rock Island County Legal
Referral Bureau but did business as Legal Aid Services of Rock Island County, an interesting
combination of the "legal aid" and "legal services" nomenclature (memorandum on file with
author).
25. Prairie State Legal Services and the Will County Legal Assistance Program
(WCLAP) initially established an association agreement and later modified into a subgrant
agreement when LSC regulations were promulgated to cover such situations. Under the
subgrant agreement, WCLAP maintains its corporate identity and administers non-LSC
funding but, by agreement, adopts all Prairie State personnel and operations policies and
appoints two board members to the Prairie State Board of Directors (memorandum on file
with author).
26. Legal aid programs in Rockford, Peoria, and Rock Island all received United Way
funding early in their existences. This funding was often the key factor in moving from a
volunteer program to a staff attorney program (memorandum on file with author).
27. See generally Bushnell, supra note 2.
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the rights of the poor has been, and is, critical to the survival of publicly
funded legal services in the United States. By these actions, as George E.
Bushnell, Jr. says, "(lawyers) remind others that being part of this profession
is not simply a matter of having earned a degree. Being part of the legal
profession requires commitment, conviction, and courage."2 Roscoe Pound
had a slightly different, but related, definition of a profession which he
defined as a "group of (individuals) pursuing a learned art as a common
calling in the spirit of a public service--no less a public service because it
may incidentally be a means of livelihood. Pursuit of the learned art in the
spirit of a public service is the primary purpose., 29
The willingness and the need to take on this public interest selflessly
did not lessen with the creation of the Legal Services Corporation. Many
battles remained to be fought. One of the major omissions of the Act was
that it did not articulate a clear philosophy about the role of newly funded
LSC programs. Congress had sidestepped these issues. Were these new
programs to be operated along the lines of OEO legal services and focus
upon law reform and institutional change? 30 Or were they to perform the
more traditional work of legal aid programs and focus upon individual
representation? 31 And while it may be a matter of emphasis or priorities,
these are two significantly different views on the role of legal services.
Either philosophy, if adopted exclusively, results in substantially different
outcomes for the clients and the programs, particularly concerning which
legal problems of clients get handled, either at first or at all. Either
philosophy might determine whether the program is an active definer of
client problems or a passive accepter of client-defined need. For instance,
28. Id. at 6 (emphasis added).
29. ROSCOE POUND, THE LAWYER

FROM ANTIQUITY TO MODERN TIMES

5 (1953).

30. Justice Earl Johnson, Jr., the second director of the OEO Office of Legal Services
articulated the Office's philosophy as follows:
My purpose in speaking with you this evening is to state that the primary
goal of the Legal Services Program should be law reform, to bring about

changes in the structure of the world in which the poor people believe in
order to provide on the largest scale possible consistent with our limited
resources a legal system in which the poor enjoy the same treatment as the

rich. I believe law reform is vital because it is the means by which we can

provide more for the poor than in any other way with less expenditure of

time and money.

Justice Earl Johnson, Jr., Address at the Harvard Conference on Law and Poverty 4 (Mar.
18, 1967) (transcript available in Harvard Law School Library).

31. Although OEO Legal Services never denied the importance of individual
representation as Justiace Johnson stated previoiusly, "When I emphasize law reform I am
not suggesting that we abandon our many, many services to hundreds of poor people. What

we are talking about is priorities." Id.
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a program focused upon institutional change is likely to rank individual
landlord-tenant problems and routine divorce matters as less important than
suits against powerful economic or political forces in a community. Usually
this debate takes place in the context of limited resources. How can the
limited amount of money available be most effectively spent? This debate
is not unique to the United States.
The importance of institutional reform litigation over litigation
resolving disputes between individuals has been debated in the Philippines,
the Republic of Korea and other countries, as well as in the United
States. 32 The underlying question concerns the role of law. Can or should
law be used as an instrument of social change or should law be used to
resolve only an individual's legal problem? Is access to the law and a
lawyer a right or a discretionary act of charity? One Filipino lawyer, former
senator and human rights advocate, Jose W. Diokno, summed up the conflict
in a paper presented in 1981:
Traditional legal aid is, in fact, the lawyer's way of giving alms
to the poor. Like alms, which provide temporary relief to the
poor but do not touch the social structure that keeps the poor
impoverished, traditional legal aid redresses particular instances of
injustice but does not fundamentally change the structures that
generate and sustain injustice. And like alms, traditional legal aid
carries within it the germ of dependence that can prevent those it
serves from evolving into self-reliant, inner-directed, creative and
responsible persons who think for themselves and act on their own
initiative. Unless this danger is guarded against, traditional legal
aid can retard rather than promote development: for above all
else, development is human development.3 3
While Diokno's views were written in the context of a developing
country, some would argue that poor communities in developed countries,
such as the United States, are as desperate and isolated economically as
many developing countries, although encapsulated in a larger, more highly
developed economic system. In 1967, Burt W. Griffin presented a similar
view concerning the state of the poor in the United States:
We will be fighting an ineffective and largely futile battle in the
courts, administrative agencies, and legislatures if we do not first
create viable economic organizations controlled by and designed

6.

32. See Proceedings of the International Conference on Legal Aid Systems, supra note

33. Florencio B. Abad, Developing Plans of Legal Aid System, Address at the
International Conference on Legal Aid Systems in Seoul, South Korea, and sponsored by the
Korea Legal Aid Corporation (Sept. 24, 1992).
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to serve the poor. It is these organizations which can become the
foundation for the exercise of political power and the recognition
of the interests of poor people.34
Because each LSC grantee was left, to a certain degree, to determine
how it would handle the problems of its poor community, each program had
the option of adopting either philosophy or some mixture of both
philosophies. Under LSC regulations, a5 each program had to undertake a
priority-setting process that included input from, among others, lawyers and
poor people.3 6 Neither the act nor the regulations specified or prohibited
a program emphasizing institutional change or lawsuits focusing on
resolving individual legal problems.
Because sixty percent of the board of LSC programs had to be
composed of attorneys, the legal community had an opportunity to influence
or even determine the direction of the legal services program. Undoubtedly,
in certain parts of the country, program boards were dominated by activist
attorneys, either liberal or conservative, who sought to impose their views.
In Illinois, that does not appear to have been the case. Most Illinois legal
services program boards took a more conventional corporate approach by
setting the direction of the organization with the hiring of an executive
director whose views reflected those of the majority on the board. As a
result, the emphasis of most Illinois legal services programs reflected a
pragmatic mix of reform and individual legal work with a heavy
concentration on individual representation. While the Legal Assistance
Foundation of Chicago's approach was directed more toward institutional
reform than other programs in Illinois, it also handled many thousands of
cases involving the resolution of individual disputes.
While officers made these major policy decisions at the national and
local levels, Legal Services Corporation funding expanded quickly from
1977-80. Because much of Illinois had not received federal funding, Illinois
legal services programs were rapidly expanding existing legal aid offices and
opening new offices in previously unserved areas. As mentioned earlier,
staff legal services programs existed prior to the establishment of Prairie
State Legal Services in northern and central Illinois and Land of Lincoln
Legal Assistance Foundation in south central and southern Illinois. Land of
Lincoln had been formed in 1972 and had also consolidated a number of
single county legal aid programs. In 1977, the staff programs existed in the
northern and central Illinois counties of DeKalb, Henry, Kane, Lake,
34.
18, 1967)
35.
36.

Burt W. Griffin, Address at the Harvard Conference on Law and Poverty 31 (Mar.
(transcript available in Harvard Law School Library).
Priorities in Allocation of Resources, 45 C.F.R. § 1620 (1994).
Id.
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McLean, Mercer, Peoria, Rock Island, Whiteside, and Winnebago.3 7 Some
of these programs, for example, DeKalb, Kane, and McLean Counties,
consisted of a single attorney, and the Whiteside County Legal Aid program
consisted of a part-time attorney who had a private practice as well. Barsponsored pro bono programs existed in Bureau, DuPage, Kankakee and
McHenry counties. In many of the other counties, ad hoc pro bono referrals
existed if the potential client was very persistent or if judges took it upon
themselves to secure representation for the poor appearing before them.
As Prairie State Legal Services acquired additional funding and
expanded service to additional counties, some members of the local legal
community expressed suspicion, distrust and occasional hostility. Since the
funding was awarded under competitive grants, there were sometimes
several applicants for the same counties, particularly in 1978-80 when
funding was extended beyond counties where a staff program existed.
Because LSC was new and had largely absorbed OEO staff members, legal
services expanded in a variety of ways. The national goal for the Legal
Services Corporation was to fund larger programs because they were viewed
as more cost effective than smaller ones. 38 However, the exertion of
political pressures often led to the funding of these smaller programs. This
political pressure most often came from attorneys and bar associations who
lobbied their members of Congress to either fund an existing local program
or to keep legal services out of a particular county. The first kind of
lobbying effort sometimes proved successful, but attempts to keep legal
services for the poor out of particular counties met with failure in the late
1970s. The willingness to advocate for larger programs from the LSC
regional office also determined whether this national preference was carried
out.
With rapid expansion of legal services, an undefined philosophy and a
heavy concentration of attorneys on the governing bodies of legal services
programs, attorneys were critical in shaping a program's direction. These
battles were fought on local program boards as board and staff tried to work
out their own philosophy of legal services and determine the balance
between law reform and individual service work. Occasionally, the
program's philosophy developed by default. As programs expanded into
rural areas, the pent-up demand for representation often allowed no more

37. Through a demonstration grant from the Legal Services Corporation, Western

Illinois Legal Assistance Foundation operated ajudicare program with a staff component in
Henry and Mercer counties. Prior to the creation of Prairie State Legal Services, it was the
only operational multi-county program in northern and central Illinois.
38. Telephone Interview with Dan Bradley (now deceased), Acting Director, Office
of Field Services, and President, Legal Services Corporation (Mar. 1976).
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than service work. In other cases, rural welfare departments who blatantly
violated the law and regulations presented clear and easy choices about law
reform work. In some areas, suits against banks and collection agencies for
violations of Truth-in-Lending requirements caused a stir. In almost all
cases, legal aid staff attorneys had the help and support of established and
respected lawyers willing to defend the concept that poor people were
entitled to vigorous representation without always approving of the tactics
of these usually younger lawyers. Legal services attorneys, intentionally or
not, often threatened the social and political balance in smaller communities.
At the same time, because of the competitive application process for
LSC funds for new areas, legal services programs had to exhibit some
political skill in developing a modicum of support among members of the
local bar and the client community prior to receiving the LSC grant.
Usually, one or more attorneys identified themselves as willing to help make
the case for legal services among their supportive colleagues. Not all of
these meetings between legal services staff and local bar members were
filled with controversy, but some were. The arrival of federally funded legal
services was often viewed as a chance to get out from under the burden of
taking pro bono cases. And in only a few cases were there applicants for
As legal
the grants beyond the expanding legal services program.
services staff programs became operational, the involvement of private
attorneys in the actual representation of poor people receded. While
opposition to free legal services for the poor continued to exist in some
areas, the general relationship between legal services attorneys and local
attorneys was one of indifference and sometimes distrust.
In March, 1981, President Reagan sent a new budget to Congress that
asked for the elimination of funding to the Legal Services Corporation.
Although he did not intend this result, Reagan's announcement opened a
new era of cooperation and support between legal services programs and the
organized bar that had long-term effects on the delivery system of legal aid
programs.
Suddenly faced with an unimagined disaster, LSC boards and staff
searched for help. Attorney and client board members realized the key role
that they had to play because of limitations on staff to undertake grass roots
organizing and lobbying. The then-president of the Illinois State Bar
39. In Kankakee County, where the county bar association ran a very successful
volunteer program for a number of years, there were three competitive applications for the
LSC grant. A grass roots client group submitted an application, as well as the local
Community Action Program and Prairie State Legal Services. The support of the members
of the local bar for the Prairie State application was critical in the decision to award the grant
to Prairie State (memorandum on file with author).
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Association, Michael Coccia, called together representatives from every
ethnic, regional, and county bar association in the state to a meeting in
Chicago. The purpose of the meeting was to convince local bar leaders of
the importance of working to save federal funding for legal services to the
poor and to urge them to organize their bar association membership to write
letters and contact members of Congress. Local bar leaders followed
Coccia's example and drafted and passed resolutions supportive of LSC
funding and sent them to Washington. In addition, they wrote letters and
made visits to congressional offices, pleading the need for federal funding
while simultaneously working with legal services programs to plan for the
expected funding cuts and staff reductions. This nationwide lobbying effort
was succesful in that Congress rejected the President's recommendation to
eliminate funding for the Legal Services Corporation. But, Congress
reduced LSC funding by twenty-five percent. Over the long term, private.
attorney involvement ("PAl") projects made the greatest changes in legal
services programs.
In 1981, the Legal Services Corporation board mandated that each
program devote ten percent of its federal funding in 1982 to involve the
private bar in the delivery of legal services to the poor either through pro
bono or reduced fee programs. That requirement forced legal services
programs and bar associations to talk to one another about ways to involve
private attorneys in the delivery of legal services to poor people. While
initial talks were often guarded and tentative, eventually there developed a
mutual respect which resulted in the establishment of private attorney
involvement projects, both compensated and volunteer, that once again
brought private attorneys into direct contact with the legal problems of poor
people on a regular and systematic basis.
Both conservatives and liberals supported the mandatory involvement
of private attorneys in the delivery of legal services to the poor by legal
services programs. Although the original Private Attorney Involvement
Instruction40 came from a LSC board appointed by President Jimmy Carter
and thus, it was considered to be a liberal/centrist board, it was later
embraced by the first of several recess-appointed LSC boards under

40. The Carter-appointed LSC Board met on October 2, 1981, and adopted a policy
and statement of principles on private attorney involvement. On December 14, 1981, an
Instruction was published in the Federal Register that required each LSC recipient program
to prepare a plan for involving private attorneys in the delivery of legal services to low
income individuals and families. A uniform numbering system for Legal Services
Corporation Instructions was not adopted until 1983. Publication System for Instructions to
Recipients of Corporation Funds, 48 Fed. Reg. 24,484 (1983).
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President Reagan 4 which were generally viewed as conservative/centrist
boards. The Carter-appointed LSC board viewed the Private Attorney
Involvement Instruction as a necessary tool to force programs to begin to
talk to local attorneys and build support for continued federal funding for
legal services.42
The mandatory use of LSC funds to involve private attorneys was
viewed with suspicion by staff legal services programs as an indirect attempt
to turn all staff programs into judicare programs.43 Whether this reflected
a legitimate concern or paranoia is impossible to establish, but there were
some indications that judicare as a delivery model was viewed favorably as
a way to provide less controversial legal services by some LSC staffers and
board members. 44 The PAI regulation, however, did impact the operations
and political support for legal services programs. The requirement for LSC
grantees to involve private attorneys in the delivery of legal services to the
poor strengthened the support of attorneys for legal services as they began
' 45
to represent real legal services clients. Myths about "social engineering"
and "welfare queens" began. to lessen as attorney in private practice dealt
with clients who were poor but did not fit these stereotypes. Myths about
left-wing legal services attorneys bent on revolution also disappeared.
Within legal services programs, some staff who had distrusted private
attorneys began to question their assumptions as they saw private attorneys
41. In 1983, a new instruction was adopted which raised the requirement to 12.5% of
the recipient's grant from the Legal Services Corporation. Attorney Involvements by
Recipients of Funding, 48 Fed. Reg. 53,763 (1983). In 1984, the requirements contained in
the previous Instructions were re-written, published, and adopted as a regulation. Private
Attorney Involvement, 45 C.F.R. § 1614 (1994).
42. Interview with F. William McAlpin, Director of the Legal Services Corporation,
in Kansas City, Mo. (Feb. 1982).
43. The 1983 adoption of a higher percentage requirement in the Private Attorney
Involvement Instruction and the hiring of a former Judicare project director as the Director
of the Office of Field Services coupled with a Legal Services Corporation Board of Directors
that was avowedly hostile to staff attorney programs not only undermined relations between
grantees and LSC but also fostered distrust on both sides. The term "judicare" encompasses
a program in which attorneys in private practice are paid to take on cases for people who are
indigent. See generally Alan W. Houseman, PoliticalLessons: Legal Services for the Poor-A Commentary, 83 GEO. L.J. 1669, 1679 (1995).
44. At the time, several former judicare program project directors were hired to work
in the Office of Field Services whose primary function was to oversee LSC grantees.
Ultimately, Gene Potack, now deceased, and formerly of Wisconsin Judicare, became the
Director of Field Services. Gregg Hartley, a non-lawyer director of a judicare program in
Missouri, also worked in the Office of Field Services at the same time.
45. "Social engineering" was a phrase used by opponents of legal services programs
who accused legal services attorneys of selecting client cases for representation based upon
a pre-determined social agenda.
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willing to represent clients for free, provide good representation and treat
such clients with dignity. While stereotypes die hard, they are difficult to
maintain in the face of experiences which contradict their validity. As legal
aid lawyers and attorneys in private practice began to work more closely
together, their mutual respect increased and in that sense, the purpose of the
original Private Attorney Involvement Instruction worked exactly as planned.
During the 1980s, the staff and the board of the Legal Services
Corporation instituted a number of other changes ostensibly designed to rein
in the perceived left-wing radicals allegedly in control of legal services
programs across the country. In 1983, LSC published a new regulation
outlining the composition of governing bodies of LSC grantees. In the
future, while LSC grantee boards would continue to be composed of sixty
percent attorneys, the majority of these attorneys would need to be
appointed by the largest bar association in the program's service area. The
assumption seems to have been that local attorneys would limit the actions
of legal services programs deemed to be controversial. In some parts of the
country, this might have been true. In Illinois, where legal services
programs had a strong local and statewide support base, attorney board
members appointed by the majority bar association continued to back the
existing programs and their direction. From 1983 through 1990, there were
also a number of proposed and enacted regulatory changes, which met with
mixed results." Again, private and corporate attorneys worked diligently
to educate members of Congress of the destructive -impact of some of these
proposed "reforms."
From 1983 through 1987, the Legal Services Corporation staff and
board began a campaign of harassment and intimidation of grantee programs
through the development of an adversarial monitoring and evaluation
process. As with all funders, the Legal Services Corporation regularly
conducted on-site monitoring and evaluation of the work of its grantees.
While this process had been always concerned with the compliance of
grantees with LSC regulations and grant conditions, its focus was on
evaluating the legal work and developing ways in which to improve. In the
mid-1980s, monitoring began to focus exclusively on compliance and a

46. During this time, eleven of LSC's existing twenty-five regulations were changed
or proposed to be changed and seven new regulations were added. Between 1983 and 1987,
45 C.F.R. § 1612 was revised or corrected seven times. See Restrictions on Lobbying and
Other Activities, 45 C.F.R. § 1612 (1994) (dealing with restrictions on legislative and
administrative lobbying). Congressional action blocked enactment of several attempts to
effectively eliminate lobbying on behalf of clients. Congressional intention was made
explicit in Public Law 100-202, an appropriation bill, which expressly limited the power of
the LSC board to enact restrictive changes. Pub. L. No. 100-202, 101 STAT. 1329 (1987).
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search for suspected wrongdoing, however unfounded. When corruption
was not found, the search intensified. The names and affiliations of
monitors were not disclosed to the programs until immediately before the
visit, if at all.
Prior to the monitoring visits, programs were required to produce
volumes of documentation and often were asked for copies of the same
materials during on-site visits. Monitors were not allowed to have any
contact with program staff outside of the office, even during lunch.
Programs were sometimes not told which community and bar leaders were
being visited, and on a number of occasions, monitors called offices posing
as clients. Programs were also not always given a chance to correct factual
inaccuracies in the monitoring report. In the mid-1980s, when one LSC
President, John Bayely, tried to tone down the rhetoric and focus monitoring
efforts in a more useful direction, he was fired by the LSC board. Under
the new program, monitoring visits were to take place every twelve months.
When that proved to be impossible, the goal became eighteen months and
finally, as reports were further backed up, visits were scheduled biannually.
No major abuses were found in this extremely costly process. Even the
remaining ideologues on the LSC board realized that it was getting
increasingly difficult to justify large expenditures of money on monitoring
when it had produced no significant results. By 1988, the extremely
adversarial nature of monitoring visits had subsided.
When George Bush entered the Oval Office, the rhetoric became less
strident and more moderate board members were added to the LSC board. The
last two LSC presidents hired by the Bush-appointed board, David Martin and
John O'Hara, genuinely tried to break down the suspicion that had arisen
between the grantees and LSC. John O'Hara was successful in toning down
the rhetoric and reining in the ideologues on the LSC staff. Under his
leadership, the LSC board sought and received increases in funding. O'Hara
worked with the organized bar, local attorneys and legal services program
staff, and when a new Clinton-appointed board took power, he submitted his
resignation. While a great deal of suspicion remained between LSC and its
grantee, O'Hara had done much to lessen its hostility.
The leaders of the organized bar and lawyers in local communities
came to the defense of legal services programs during the dark years of the
1980s. They presented testimony to Congress on the effectiveness and
importance of local legal services programs and provided information to
support congressional restrictions on an unconfirmed LSC board. Senator
Warren Rudman (R.N.H.) became the champion of federal funding for legal
services in Congress. A skillful negotiator and a highly respected legislator,
he added language to appropriation bills that limited the power of an
unconfirmed LSC board. While Rudman did not always support every
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position advocated by legal services programs, he was unrelenting in his
work to protect federal funding for the provision of legal services to the
poor.
When Bill Clinton, a long-time public supporter of federal funding for
legal services, took office, there was hope that the Bush Administration's
efforts to-strengthen the Legal Services Corporation would continue and
increase. Hillary Rodham Clinton had served as the Chair of the Legal
Services Corporation Board of Directors under President Carter as well. The
first Clinton-appointed LSC board sailed through confirmation in the Senate
and enjoyed wide bipartisan support. Funding was increased in 1994, and
another increase was passed for 1995.
In 1994, the Republicans gained control of both houses of Congress for
the first time since 1952. Many of the new members were elected on a
pledge to shrink the size and the role of the federal government. Many were
ideologically opposed to the existence of the LSC.47 The promise of 1992,
as so often has happened in the history of federal funding for legal services,
was dashed.
Once again, the organized bar and local attorneys had to take up the
now-familiar role of advocate to continue federal funding for legal services
for the poor. The American Bar Association allocated $100,000 to be used
in The Campaign for Legal Services.48 The House Budget Resolution
proposed the elimination of the LSC over a three-year period but the Senate
Budget Resolution, after proposing a cut in funding, projected flat funding
until 2002.4 9 Appropriation committees in both houses passed funding bills
that contained many restrictions on the activities of the LSC and its
51
grantees. 50 Reauthorization bills were also introduced into both Houses.
47. House Comm. on the Budget, Republican Caucus, "15 Eliminate Legal Services
Corporation," 104th Cong. 2d Sess. 19 (1994).
48. Letter from George E. Bushnell, Jr., President of the American Bar Association,
to Robert Graghead, Executive Director of the Illinois State Bar Association (Dec. 8, 1994)
(photocopy on file with author).
49. H.R. Con. Res. 218, 103rd Cong., 2d Sess. (1994). While both the House and
Senate Budget Resolutions retained the House number, there were significant differences in
each bill. The House voted on its resolution on April 14, 1994 and then sent the bill to the
Senate. The Senate vote was held May 12, 1994.
50. H.R. 2076, 104th Cong., 1st Sess. (1995). Since appropriation bills must be
initiated in the House of Representatives, the bill retains the House number although there
are substantial differences between the bills passed by the Senate and House. These
differences were later reconciled by committee and the newly adopted bill was adopted as
part of the appropriation bill for the Departments of Commerce, Justice, State, and Related
Agencies. President Clinton vetoed this bill.
51. Several bills that were introduced to reauthorize the Legal Services Corporation.
In the Senate, Senator Nancy Kassebaum (R.Kan.) introduced S. RES. 1221, 104th Cong., 1st

NORTHERN ILLNOIS UNIVERSITY LAW REVIEW

[Vol. 16

The ultimate fate of the LSC and/or federal funding for legal services
for the poor is still in doubt although it appears likely to remain, at least
through 1996. The issues being raised in favor of or against federal funding
for legal services are essentially the same issues raised in the mid-1960s and
thereafter. These issues are philosophical, not monetary. Funding for the
LSC costs slightly more than a dollar for each citizen. The real issue is
whether access to the courts and administrative agencies for poor people is
something that government should ensure as a limited right or whether
access to these tribunals is an act of charity that can be given or taken away
with impunity.
President John F. Kennedy once stated "If a free society cannot help
the many who are poor, it cannot save the few who are rich." Over the last
thirty years, the organized bar and individual lawyers have argued
strenuously that our society must provide some access to the courts for low
income people and it must provide that access by providing money to pay
lawyers to establish and run legal services programs. Although the most
noble efforts of volunteer attorneys will be insufficient to meet the need,
these efforts must continue. The final decision on the fate of federal
funding for legal services rests with Congress and the President whose
decisions will be shaped, in some degree, by the comments and commitment
of members of the legal profession, because, as Bushnell has said so
eloquently, "Being part of the legal profession requires commitment,
conviction and courage. '52

Sess. (1995), which was essentially the same bill as H.R. 1806, 104th Cong., 1st Sess.
(1995), and introduced by Representative William McCollum (R.F.). This House bill did
not survive a committee vote in which H.R. 2277, 104th Cong., 1st Sess. (1995), introduced
by Representative George Gekas (R.Pa.) was adopted on a party line vote. The Gekas bill
would have abolished the Legal Services Corporation and adopted a block grant approach.
The bill was later withdrawn by the Republican leadership when several amendments were
adopted that modified the bill's original provisions. As of this writing, no reauthorization
bill has been adopted by either House.
52. Bushnell, supra note 2, at 6 (emphasis added).

